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I.

Introduction
A.

Scope

Between 1975 and 1979 the Khmer Rouge regime initiated a new communist
government, in which the government controlled all aspects of Cambodian citizens’ lives. During
this time the Khmer Rouge forced thousands of Cambodian citizens into marriage at the hands of
its religious leader, the “angkar.”1 The men and women of Cambodia were forced to conduct
marital duties associated with being husbands and wives. Those forced into marriage did not
have the option of refusing these duties because the government forced the citizens into
marriage, through duress and threats of death. At the time of these atrocities, international
custom prohibited forced marriage, as evidenced through international treaties, conventions, and
domestic laws. Because the crime of forced marriage imposes emotional and physical distress on
its victims, it is a crime against humanity under customary international law, separate from other
crimes against humanity.
This memorandum describes customary international law in existence during the period
that the Khmer Rouge regime committed the crime of forced marriage. Forced marriage has been
a crime against humanity at least since 1948, and remained a crime against humanity through the
period from 1975 to 1979. The fact that Cambodia did not have had its own specific prohibition
on forced marriage during the years 1975 to 1979 does not affect whether forced marriage was
prohibited under customary international law. Because there was an international custom
prohibiting forced marriage in 1975, any violation of this custom would constitute a crime

*The issue is whether forced marriage was a crime against humanity under customary international law in 1975.
1

Angkar means organization and was used to refer for the Khmer Rouge regime. Neha Jain, Forced Marriage as a
Crime Against Humanity Problems of Definition and Prosecution, J. 6 Int’l Crim. Just. 1013, 1024 (2008).
[Reproduced in accompanying Notebook at Tab 37]
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against humanity. So when the Khmer Rouge regime committed the crime of forced marriage, it
committed a crime against humanity under customary international law.
There defense may argue that forced marriage was not a separate crime against humanity
in 1975, and that the targeted acts should fall under sexual slavery or forced labor.2 These
arguments fail because the constituent element of the crime of forced marriage consists of more
than a sexual act or forced labor. Those elements may be present in the crime of forced marriage,
but the crucial underlying requirement is that the state of matrimony and its duties are forced on
unconsenting individuals. Because forced marriage contains this different and crucial element, it
is a separate crime against humanity under customary international law.
B.

Summary of Conclusions
i.

Forced marriage was a crime against humanity under customary
international law in 1975 because forced marriage violates
international treaties and conventions, then in place, requiring full
and free consent from both parties to marriage.

International treaties and conventions, including the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), the International Convention on Civil and
Political Rights (ICCPR), and the Universal Declaration of Human Rights (UDHR), all include
provisions prohibiting forced marriage by requiring the full and free consent of both parties to a
marriage. Individuals do not enter into a marriage with “full and free consent” if they are forced
into the marriage because of a threat or coercion. In addition, the UDHR declares that all

11

individuals “have the right to marry and to found a family.”3 The right to create a family is
infringed upon by forced marriage because the victim of forced marriage cannot control the way
in which he or she creates or manages a family.
The Khmer Rouge regime violated the UDHR, the ICCPR, and CEDAW when it forced
its citizens into marriage. First, the Khmer Rouge forced marriages violated the full and free
consent requirement of these international agreements. Additionally, the Khmer Rouge forced
marriages violated the UDHR provision giving individuals “the right to marry and to found a
family.”4
ii.

Forced marriage was a crime against humanity under customary
international law in 1975 because forced marriage violates
international treaties and conventions, then in place, requiring
protection of the family unit.

International treaties and conventions, including the European Convention on Human
Rights (ECHR), the ICCPR and the UDHR, all include provisions requiring either state or
societal protection of the family as a unit of society or protection of family life.5 When the
Khmer Rouge regime committed the crime of forced marriage it violated these international
agreements because Democratic Kampuchea as a state did not protect family life or the family as

3

Universal Declaration of Human Rights, G.A. Res. 217A, at 71, U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc.
A/810, (Dec. 12, 1948) art. 16, available at http://www.un.org/en/documents/udhr/. [Reproduced in accompanying
Notebook at Tab 11]
4

Universal Declaration of Human Rights, art. 16, 1948. [Reproduced in accompanying Notebook at Tab 11]

5

European Convention on Human Rights, Council of Europe, Rome, Nov. 4, 1950, 213 U.N.T.S. 220, art. 8.
[Reproduced in accompanying Notebook at Tab 5] Universal Declaration of Human Rights, art. 16. [Reproduced in
accompanying Notebook at Tab 11] International Covenant on Civil and Political Rights, Dec. 19, 1966, 999
U.N.T.S. 171, art. 23. [Reproduced in accompanying Notebook at Tab 7]
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a unit. In fact, oral history suggests that the Khmer Rouge committed the crime of forced
marriage in an attempt to make the family an unnecessary part of life to Cambodians.6 This
purpose proves that the Khmer Rouge went directly against provisions of these international
agreements.
iii.

Forced marriage was a crime against humanity under customary
international law in 1975 because the separate elements of forced
marriage were considered crimes against humanity in 1975.

Michael Scharf and Suzanne D. Mattler have identified five elements to the crime of
forced marriage:
1. The perpetrator attached the right of marriage to one or more persons without
the individual’s consent by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power,
against such person or persons or another person, or by taking advantage of a
coercive environment or such person’s or persons’ incapacity to give genuine
consent;
2. The perpetrator caused such person or persons to engage in one or more acts of
a sexual nature, and/or forced domestic labor, child bearing, or child rearing;
3. The perpetrator makes it so that the individual is unable to dissolve the
marriage;
4. The conduct was committed as part of a widespread or systematic attack
directed against a civilian population; and
5. The perpetrator knew that the conduct was part of or intended the conduct to be
part of a widespread or systematic attack directed against a civilian population. 7
6

Kalyanee Mam, The Endurance of the Cambodian Family Under the Khmer Rouge Regime: An Oral History, at
146. [Reproduced in accompanying Notebook at Tab 42]
7

Michael Scharf & Suzanne Mattler, Forced Marriage: Exploring the Viability of the Special Court for Sierra
Leone‟s New Crime Against Humanity, Case Legal Studies Research Paper No. 05-35 (2005), 22, available at
http://ssrn.com/abstract=824291. [Reproduced in accompanying Notebook at Tab] Michael Scharf is a professor at
Case Western Reserve University School of Law and director of the Frederick K. Cox International Law Center at
Case Western Reserve University School of Law. Mr. Scharf has also authored several articles and books on
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The first element proposed element of forced marriage was prohibited by CEDAW, the
ICCPR, and the UDHR. The second proposed element of forced marriage was prohibited
because it constituted unlawful slavery under the 1926 Slavery Convention.8 The third proposed
element of forced marriage violates Article 6 of the ICCPR, which gives equal rights to
individuals to dissolve a marriage.9 The fourth proposed element forced marriage is an element
of all crimes against humanity, so a single or isolated event does not constitute a crime against
humanity.10 The last proposed element of forced marriage is the mens rea requirement for all
crimes against humanity.11

international law and crimes against humanity. Memorandum for the Office of the Prosecutor of the Special Court
for Sierra Leone, ISSUE: Forced Marriage as a Prosecutable Crime Against Humanity, Suzanne D. Mattler, Fall
2004, at 31. [Reproduced in accompanying Notebook at Tab 49]
8

Kelly D. Aksin, Women and International Humanitarian Law, Women and International Human Rights Law, Vol.
3 (Kelly Askin & Dorean Koenig, eds.) (2004), at 84-85 citing The 1926 Slavery Convention, Sept. 25, 1926, art. 1,
available at http://www2.ohchr.org/english/law/slavery.htm. [Reproduced in accompanying Notebook at Tab 27]
9

International Covenant on Civil and Political Rights, Dec. 19, 1966, art. 6. [Reproduced in accompanying
Notebook at Tab 7]
10

Mattler, supra note 7, at 34, .[Reproduced in accompanying Notebook at Tab 55] citing Antonio Cassese,
International Criminal Law (1st ed. 2003), at §4.1. [Reproduced in accompanying Notebook at Tab 21]
11

Id. at 35.
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iv.

Forced marriage was a crime against humanity under customary
international law in 1975 because multiple states recognized forced
marriage as a crime through domestic laws, which evidences an
international custom forbidding marriage without consent - at least
consent by families on behalf of individuals.

Some countries, including Cameroon, Bulgaria, Ireland and Pakistan had prohibitions on
forced marriage before the period of Khmer Rouge rule in Cambodia.12 Additionally, the
Catholic Church recognized that marriages may not be entered into without consent of both
parties. Though these are not international documents, these domestic laws demonstrate an
understanding in the world-wide community that forced marriage is an identifiable and
punishable crime.
In addition, the Cambodian penal code contained a provision that characterized rape as a
punishable crime in 1956. Because forced marriage often contains a sexual element, in which the
victim does not consent to sexual acts committed within the forced marriage, Cambodian
domestic law prohibited forced marriage itself through its 1956 criminal code.
II.

Factual Background
A.

Marriage in Cambodia Prior to the Khmer Rouge Regime

Prior to the takeover of Cambodia by the Khmer Rouge regime, marriage was both a
family and an individual union.13 The parents of potential spouses played a vital role in choosing
mates for their children, and the children agreed with their parents’ decision because of the

12

I focus here on these countries and Catholic canon law because they provide the clearest articulations of
widespread international practice in the prohibition of forced marriage.
13

Mam, supra note 6, at 146. [Reproduced in accompanying Notebook at Tab 42]
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obedience children felt for their parents in Cambodian culture.14 The bride’s family was typically
of a higher social class than the groom’s, so to marry the bride the groom had to display superior
personal qualities, including education and moral character.15 Additionally, the family usually
used the services of a matchmaker to help make a decision on the couple’s compatibility, using
astrological charts.16
B.

The Conflict in Cambodia During the Khmer Rouge Regime

On April 17, 1975, the Communist Party of Kampuchea, better known as the Khmer
Rouge, invaded Cambodia and began a “liberation campaign.”17 The Khmer Rouge desired to
create a socialist state, and to do this they had to destroy current forms of the Cambodian
economy, society, and culture.18 The Khmer Rouge regime forced Cambodian families to
abandon their homes and trek into designated rural areas, where most family members were
separated from one another, and many did not ever have the chance to reunite.19 Additionally, the
Khmer Rouge regime forced its citizens into collective living arrangements, where the
Cambodian citizens were forced to farm.20 Within these collective living arrangements, between
1.7 million and 3 million Cambodians died of starvation and overwork.21 One of the Khmer

14

Id.

15

Neha Jain, Forced Marriage as a Crime Against Humanity Problems of Definition and Prosecution, J. 6 Int’l
Crim. Just. 1013, 1023 (2008). [Reproduced in accompanying Notebook at Tab 37]
16

Id. citing Patrick Heuveline & Bunnak Poch, Do Marriages Forget Their Past? Marital Stability in Post-Khmer
Rouge Cambodia, Demography, Vol. 43, No. 1 (Feb., 2006), 99-125, 100-01. [Reproduced in accompanying
Notebook at Tab 35]
17

Mam, supra note 7, at 147. [Reproduced in accompanying Notebook at Tab 42]

18

Jain, supra note 15, at 1022. [Reproduced in accompanying Notebook at Tab 37]

19

Mam, supra note 6, at 127-30. [Reproduced in accompanying Notebook at Tab 42]

20

Id. at 140.
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Rouge regime’s purposes in forced evacuation was to sever the familial bond, and to instead
replace it with loyalty to the regime.22 The overall goal of the Khmer Rouge regime was to form
a communist state where all citizens would work in agriculture for the benefit of the regime.23
The Khmer Rouge pursued this goal by attacking the family unit, through forced evacuations,
mass murders, and forced marriages.24
In 1978, the Vietnamese military invaded Cambodia, in attempt to overthrow the Khmer
Rouge regime and restore order to Cambodia. Within the next year the Vietnamese were
successful in taking the capital city of Phnom Penh, where they installed a new head of state in
what they called the People’s Republic of Kampuchea.25 The Khmer Rouge fought the newly
formed government for nearly the next decade, but the People’s Republic of Kampuchea retained
control of Cambodia.26
C.

Forced Marriage in Cambodia During the Khmer Rouge Regime

During the years of 1975 to 1979 when the Khmer Rouge regime controlled Cambodia,
the government, in a widespread manner, forced individuals into marriage and denied individuals
and individuals’ families the right to choose their spouses.27 The marriages that took place during

21

Jain, supra note 15, at 1023, [Reproduced in accompanying Notebook at Tab 37] citing US Department of State,
Background Note: Cambodia, available at http://www.state.gov/r/pa/ei/bgn/2732.htm. [Reproduced in
accompanying Notebook at Tab 62]
22

Mam, supra note 6, at 128. [Reproduced in accompanying Notebook at Tab 42]

23

Id. at 128.

24

Heuveline & Poch, supra note 16, at 102. [Reproduced in accompanying Notebook at Tab] Mam, supra note 6, at
129-49. [Reproduced in accompanying Notebook at Tab 42]
25

Jain, supra note 15, at 1023. [Reproduced in accompanying Notebook at Tab 37]

26

Id. citing Report of the Group of Experts for Cambodia established pursuant to General Assembly resolution
52/135, G.A. Res. A/53/850, S.C. Res. S/1999/231 (March 16, 1999) §§ 36-40. [Reproduced in accompanying
Notebook at Tab 58]

17

the Khmer Rouge regime differed greatly from the marriages that took place prior to the regime,
because the individuals’ families had no part in the marriage negotiations or the marriage
ceremony. These marriages were undertaken with the specific intent to destroy the family unit so
that citizens would devote themselves to the regime.28
Forced marriages were carried out pursuant to Khmer Rouge orders, which would specify
who could marry whom.29 These orders often were not refused for fear of death.30 Any person
who did refuse to accept a forced marriage was likely to be sent to “re-education.”31 The Khmer
Rouge often forced people who were unfamiliar to one another to marry.32 The Khmer Rouge
chose mates for individuals randomly.33 At times, men were able to choose their mates, but in
order to do this the man had to get permission from village chiefs, who were members of the
Khmer Rouge.34 Even when permission was sought and given to the prospective husband, the
potential wife was not asked for consent to the marriage, which means such a marriage still
constituted the crime of forced marriage.35
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Jain, supra note 15, at 1015. [Reproduced in accompanying Notebook at Tab 37]
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Mam, supra note 6, at 129. [Reproduced in accompanying Notebook at Tab 42]
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Heuveline & Poch, supra note 16 , at 102. [Reproduced in accompanying Notebook at Tab 35]
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Id.

31

Jain, supra note 15, at 1024, [Reproduced in accompanying Notebook at Tab 37] citing B.S. Sour, A Female
Muslim Khmer Comrade, 23 Searching for the Truth (2005). [Reproduced in accompanying Notebook at Tab 50]
32

Mam, supra note 6, at 147. [Reproduced in accompanying Notebook at Tab 42]
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Jain, supra note 15, at 1024, [Reproduced in accompanying Notebook at Tab 37] citing R.C. Huy, Khmer Rouge
Wedding, 25 Searching for the Truth (2005). [Reproduced in accompanying Notebook at Tab 36]
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Mam, supra note 6, at 146. [Reproduced in accompanying Notebook at Tab 42]
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Jain, supra note 15, at 1024.[Reproduced in accompanying Notebook at Tab 37]
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The state also controlled marriage ceremonies, forcing dozens of people to marry within
one ceremony.36 These ceremonies, in which men and women lined up in rows opposite each
other, were not representative of the bond between man and wife, but instead represented
obligation to the regime.37 The Khmer Rouge marriage ceremonies did not include the traditional
Cambodian celebrations held at weddings.38
In addition to carrying out generic marriage ceremonies, the Khmer Rouge regime
separated the newly formed couples and forced them to live in separate communities.39 The
Khmer rouge separated the couples within a very short amount of time, so that they could not
form an intimate bond.40 But because reproduction, creating new workers for the regime, was
such an important fact to the Khmer Rouge regime, the regime required the couples to reproduce
by consummating the marriage, but did not care whether couples saw each other after
reproduction was achieved. The process of separating couples after being married for only a few
days, moving spouses to different work communities, and not allowing couples to visit each
other often all served the regime’s purpose of severing all familial bonds.41
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Mam, supra note 6, at 147. [Reproduced in accompanying Notebook at Tab 42]
Id.
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Jain, supra note 15, at 1025, [Reproduced in accompanying Notebook at Tab 37] citing S.K. Ly, Love and
Marriage under the Khmer Rouge Regime, (Documentation Centre of Cambodia 2007). [Reproduced in
accompanying Notebook at Tab 41]
39

Jain, supra note 15, at 1025, [Reproduced in accompanying Notebook at Tab 37] citing S. Khimm, Backstory:
Saying „I Do‟ – Willingly this time, Christian Science Monitor, January 16, 2007, 26, available at
http://www.csmonitor.com/2007/0116/p20s01-lifp.html. [Reproduced in accompanying Notebook at Tab 39]
40

Mam, supra note 6, at 147. [Reproduced in accompanying Notebook at Tab 42]
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Id. Jain, supra note 15, at 1025, [Reproduced in accompanying Notebook at Tab 37] citing S. Khimm, Backstory:
Saying „I Do‟ – Willingly this time, Christian Science Monitor, January 16, 2007. [Reproduced in accompanying
Notebook at Tab 39]
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III.

Theoretical Background
A.

Customary International Law

Customary international law is based on opinio juris, which means a “sense of legal
obligation” arising in states, which is derived from widespread state practice.42 The time when
states recognize such a legal obligation is the time that opinion juris comes into existence and
customary international law is formed.43 A State does not have to consent to a principle of
customary international law in order for it to be binding upon the state.44 But a state by its
practice consents to the custom as long as it does not disclaim the custom.45 If a principle is
generally recognized as customary international law, then that principle is binding upon all states
that do not have an active prohibition against it.46 Codification of a crime is not necessary for it
to be considered customary international law.47 Customary international law is evidenced by
state practice, treaties and international agreements, state law, international court decisions, and
some secondary sources.48

42

Kelly D. Aksin, Women and International Humanitarian Law Women and International Human Rights Law, Vol.
3 (Kelly Askin & Dorean Koenig, eds.) (2004), 44. [Reproduced in accompanying Notebook at Tab 27] Anthony A.
D’Amato, Concept of Custom in International Law, 74 (1971). [Reproduced in accompanying Notebook at Tab 22]
43

Memorandum for the Liberia Working Group, ISSUE: Recruitment of Child Soldiers, Forced Marriage, and
Customary International Law, Margaux J. Day, Fall 2007, 5. [Reproduced in accompanying Notebook at Tab 57]
Margaux Day is an adjunct professor at Case Western Reserve University School of Law. I analyzed her
memorandum and applied many of its principles to the issue of forced marriage committed by the Khmer Rouge
regime in Cambodia.
44

John McGinnis and Ilya Somin, Democracy an International Human Rights Law, 84 The Notre Dame Law
Review 1739-1798, 1771 (April 2009). [Reproduced in accompanying Notebook at Tab 43]
45

Mark W. Janis, An Introduction to International Law 64 (3d ed., 1999), 41-43. [Reproduced in accompanying
Notebook at Tab 23]
46

North Sea Continental Shelf (F.R.G. v. Den. & Neth.), 1969 I.C.J. 3, para. 72-74 (page 42) (Feb. 28). [Reproduced
in accompanying Notebook at Tab 12]
47

Matthew Lippman, International Law and Human Rights Edition: Crimes Against Humanity, 17 B.C. Third
World L.J., (1997), 9. [Reproduced in accompanying Notebook at Tab 40]
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B.

The Principle of Nullum Crimen Sine Lege

Prosecution of any crime that is not previously enumerated as a crime is limited by the
principle of nullum crimen sine lege, which means no crime without law.49 This principle
provides that no person may be “prosecuted for acts that were not characterized as crimes at the
time when they were committed.”50 The function of the principle nullum crimen sine lege is to
protect persons from punishment for acts believed by the actor to be lawful at the time of
committing the acts.51 If an action is “clearly” criminal under customary international law, then it
is assumed that the actor knew that the action was criminal and should anticipate being punished
for such action.52 In order to prosecute perpetrators of crimes against humanity, the specific act
need not be codified as a crime in the state in which the act was committed.53 The principle of
nullum crimen sine lege is not violated when an individual is convicted of an international crime
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Silke Sahl, Researching Customary International Law, State Practice and the Pronouncements of States
Regarding Customary International Law, (June/July 2007), available at
http://www.nyulawglobal.org/globalex/Customary_International_Law.htm. [Reproduced in accompanying
Notebook at Tab 61]
49

Jordan A. Paust, It’s No Defense: Nullem Crimen, International Crime and the Gingerbread Man, 60 Albany Law
Review 657, (1996-1997). [Reproduced in accompanying Notebook at Tab 47]
50

Micaela Frulli, Advancing International Criminal Law The Special Court for Sierra Leone Recognizes Forced
Marriage as a “New” Crime against Humanity, 6 J. Int’l Crim. Jus. 1033 (2008), 1037. [Reproduced in
accompanying Notebook at Tab 33]
51

Day, supra note 45, at 20, [Reproduced in accompanying Notebook at Tab 57] citing Theodor Meron,
International Criminalization of Internal Atrocities, 89 Am. J. Int’l L. 554, 566 (1995). [Reproduced in
accompanying Notebook at Tab 44] Stefan Glaser, Nullem Crimen Sine Lege, Journal of Comparative Legislation
and International Law, third series, vol.24, no. 1 (1942) 29, 33. [Reproduced in accompanying Notebook at Tab 34]
52

Antonio Cassese, International Criminal Law (1st ed. 2003), § 7.4.2. [Reproduced in accompanying Notebook at
Tab 21]
53

The Allied Control Council Law No. 10, Art. 2(1)(c) (10 Dec. 1945). [Reproduced in accompanying Notebook at
Tab 1]
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against humanity that was not designated a crime in the specific country where the crime was
committed.54
All crimes against humanity comprise serious criminal action, which is clearly criminal
under customary international law.55 Crimes against humanity “deserve to be punished and must
be punished because of their abhorrent character if peaceful coexistence in human society is to
be maintained.”56 Christian Tomuschat, in his study of Nuremberg jurisprudence, has asserted
that no individual who commits a crime later determined to be a crime against humanity can
honestly declare that he did not know such conduct was unlawful.57 This is so because all acts
that constitute crimes against humanity are so grievous that all people recognize the acts as
crimes. Analyses of the jurisprudence of the Special Court for Sierra Leone (SCSL) have
concluded that “a defense of nullum crimen sine lege cannot be invoked unless an accused
reasonably believes that his conduct is lawful at the time he is committing it.”58
IV.

Substantive Legal Discussion
A.

Elements of Forced Marriage

Forced marriage is a separate crime against humanity because its most important element,
that of marriage duties forced on someone who does not wish to be married, is different from all
54

Day, supra note 45, at 7, [Reproduced in accompanying Notebook at Tab 57] citing Report if the SecretaryGeneral on the Establishment of a Special Court for Sierra Leone, October 4, 2000, U.N. Doc. 2/2000/915, para. 12.
[Reproduced in accompanying Notebook at Tab 59]
55

See Christian Tomuschat, The Legacy of Nuremberg, 4 Journal of International Criminal Law 830-44, 836 (Sept.
2006). [Reproduced in accompanying Notebook at Tab 52]
56

Id.

57

Id.

58

Day, supra note 45, at 8, [Reproduced in accompanying Notebook at Tab 57] citing Noah B. Novogrodsky, The
Special Court for Sierra Leone, 7 San Diego Int’l L. J. (Spring 2006), 434. [Reproduced in accompanying Notebook
at Tab 45]
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other crimes against humanity.59 Michael Scharf and Suzanne Mattler propose the following
elements as the constituent elements of forced marriage as a crime against humanity:
1. The perpetrator attached the right of marriage to one or more persons without the
individual’s consent by threat of force or coercion, such as that caused by fear of
violence, duress, detention, psychological oppression or abuse of power, against such
person or persons or another person, or by taking advantage of a coercive environment or
such person’s or persons’ incapacity to give genuine consent;
2. The perpetrator caused such person or persons to engage in one or more acts of a
sexual nature, and/or forced domestic labor, child bearing, or child rearing;
3. The perpetrator makes it so that the individual is unable to dissolve the marriage;
4. The conduct was committed as part of a widespread or systematic attack directed
against a civilian population; and
5. The perpetrator knew that the conduct was part of or intended the conduct to be part of
a widespread or systematic attack directed against a civilian population.60

The first proposed element of forced marriage is different from sexual slavery because of
the consent element: no person is likely to consent to slavery, so consent is not an issue for the
crime of sexual slavery, but it is an issue for the crime of forced marriage61. If a person consents
to marry, then the marriage is not unlawful or a crime because persons are able to consent to
marry.62 The element of lack of consent, because of force or coercion, is so vital to the crime of
forced marriage because it is what makes the attachment of marriage rights onto any person who

59

Scharf, supra note 7, at 22. [Reproduced in accompanying Notebook at Tab 49] Mattler, supra note 7, at 31.
[Reproduced in accompanying Notebook at Tab 55]
60

Mattler, supra note 7, at 32. [Reproduced in accompanying Notebook at Tab 55]
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Id. at 31. Scharf, supra note 7, at 21. [Reproduced in accompanying Notebook at Tab 49]
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Scharf, supra note 7, at 21-22. [Reproduced in accompanying Notebook at Tab 49] Mattler, supra note 7, at 32.
[Reproduced in accompanying Notebook at Tab 55]
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does not consent to marry so grave as to violate the person’s autonomy and constitute a crime
against humanity.63
The second proposed element of forced marriage describes the types of acts a person in a
forced marriage will have to endure, which includes more than forced labor and forced sexual
acts.64 Though forced marriage encompasses forced sexual acts committed against the victim, the
victim is also forced to do all the acts a spouse would do when creating and maintaining a
family, including domestic labor and bearing and raising children.65 Thus the victim of a forced
marriage will not only suffer forced sexual acts, but will also endure the labors of creating and
raising a family that the victim did not choose to have.66 In Khmer Rouge forced marriages, one
or both parties to the forced marriage may have been forced into the marriage. If one individual
was forced into the Khmer Rouge forced marriage, the victim-wife, then that victim-wife may
likely have been subjected to forced sexual acts at the hand of her husband. If both individuals
were forced into the Khmer Rouge forced marriage, then it was unlikely that either victim was
subjected to forced sexual acts. Even if a forced marriage does not include sexual acts, it is still
considered a crime because of the remaining acts forced upon the victim.67 The listed acts within
the above proposed elements of the crime do not include all of the acts that may be forced upon a
victim of forced marriage, but only those duties that are traditionally required of a spouse.68
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Scharf, supra note 7, at 22. [Reproduced in accompanying Notebook at Tab 49] Mattler, supra note 7, at 32.
[Reproduced in accompanying Notebook at Tab 55]
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Id.
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Id. Mattler, supra note 7, at 33. [Reproduced in accompanying Notebook at Tab 55]
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The third proposed element of forced marriage is meant to show that the victim of a
forced marriage may not be on equal footing with the other spouse in a forced marriage.69
Though in Cambodia because the government was the entity who created a majority of forced
marriages, both spouses were victims because neither party to the marriage had an opportunity to
refuse the marriage. In this situation the Khmer Rouge government acted like a third party to the
forced marriage that made all the marital decisions, including the decision to consummate the
marriage and reproduce. The victim-husband and the victim-wife had little choice whether or not
to comply with these decisions, on pain of death. This shows that the victims of the Khmer
Rouge forced marriages were on unequal footing in their marriages, but in a different way than
traditional forced marriages where one spouse forces the other into marriage. On the other hand,
in some instances a potential husband would receive permission from the Khmer Rouge regime
to choose his potential wife. In this circumstance, the husband would have control over the
victim-wife because the victim-wife did not consent to the marriage, so she was unlikely to
consent to any sexual acts initiated by her husband.
The fourth and fifth proposed elements of forced marriage are common to all crimes
against humanity.70 The fourth element explains that crimes against humanity committed are not
against crimes against enemy combatants, but rather are crimes systematically committed against
civilians. 71 Any crime against humanity must be committed at a level that makes it an “attack on
humanity.” 72 The fifth element is the mens rea requirement of all crimes against humanity,
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Scharf, supra note 7, at 23. [Reproduced in accompanying Notebook at Tab 49] Mattler, supra note 7, at 32.
[Reproduced in accompanying Notebook at Tab 55]
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Mattler, supra note 7, at 34. [Reproduced in accompanying Notebook at Tab 55]
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Id. citing Antonio Cassese, International Criminal Law (1st ed. 2003) §4.1. [Reproduced in accompanying
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requiring recklessness as to the underlying crime and requiring that the actor knows that the act
is part of a broad policy. 73 The actor need not know all the consequences stemming from the
crime, but need only know that the crime will have serious consequences.74 In addition, the actor
need not know that his act constitutes part of a policy, but must know that there have been
attacks on civilians and that he is part of that attack. 75
Traditionally, forced marriage has been thought to be a crime solely against women as
wives, but forced marriage should be unlawful despite the victim’s gender.76 Especially in
Cambodia, where men and women were both forced into marriage, it is imperative to recognize
that the crime of forced marriage may be committed against both men and women.
Forced marriage may also include the control over the victim’s reproductive rights,
including forced reproduction.77 In Cambodia, after the Khmer Rouge forced couples to marry
the government would force the couple to reside together for a short period of time and
consummate the marriage in order to impregnate the wife.78 The Khmer Rouge wanted to force
pregnancies so that it could create more workers for the new communist state.79
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B. Forced marriage was a crime against humanity under customary international
law in 1975.
i.

Forced marriage violates the requirement of full and free consent of
both parties when entering into a marriage.

Many international agreements prohibit marriage without the consent of the parties to a
marriage, and although these agreements do not explicitly prohibit the crime of forced marriage,
the requirement of consent implies the prohibition of forced marriages.80
a.

Prohibition of forced marriage under the Universal
Declaration of Human Rights

Prohibition of forced marriage was codified in customary international law in 1948, when
the UDHR was adopted.81 Principles derived from the UDHR are legally binding as customary
international law.82 Article 16 of the UDHR declares that:
Men and women of full age, without any limitation due to race, nationality or religion,
have the right to marry and to found a family. They are entitled to equal rights as to
marriage, during marriage and at its dissolution. Marriages shall be entered into only with
the free and full consent of the intending spouses. The family is the natural and
fundamental group unit of society and is entitled to protection by society and the State.83
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Day, supra note 45, at 32. [Reproduced in accompanying Notebook at Tab 57] Universal Declaration of Human
Rights, art. 16 1948. [Reproduced in accompanying Notebook at Tab 11] International Covenant on Civil and
Political Rights, art. 23 1966. [Reproduced in accompanying Notebook at Tab 7] Convention on Consent to
Marriage, Minimum Age for Marriage and Registration of Marriages, Gen. Assem. Res. 1763A (XVII), Nov. 7,
1962, art. 1. [Reproduced in accompanying Notebook at Tab 3]
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Human Rights, art. 16(2). [Reproduced in accompanying Notebook at Tab 11]
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Berta Esperanza Hernandez-Truyol, Human Rights Through a Gendered Lens: Emergence, Evolution, Revolution,
Women and International Human Rights Law, Vol. 3 (Kelly Askin & Dorean Koenig, eds.) (2004), 19. [Reproduced
in accompanying Notebook at Tab 31]
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The drafters of the UDHR included the language requiring full and free consent, so that no
marriages would be entered into without complete voluntary consent and so that marriages
would not be entered into because of any duress or threats.84 The term “free” means consent not
forced “... by the parents, by the other spouse, by the authorities, or anyone else.”85 When the
Khmer Rouge forced its citizens to marry one another, it violated Article 16 of the UDHR
because it imposed the marital status on individuals without their full and free consent.
b.

Prohibition of forced marriage under the International
Covenant on Civil and Political Rights.

The second international agreement that prohibits forced marriage is the ICCPR, which
was adopted in 1966.86 Article 23 of the ICCPR declares the “no marriage shall be entered into
without the free and full consent of the intending spouses.”87 In addition, article 9 of the ICCPR
declares that “everyone has the right to liberty and security of person.”88 Lastly, the ICCPR
declares that “everyone... shall... have the right to liberty of movement and freedom to choose
residence.”89 Forced marriages committed by the Khmer Rouge violate the requirement of
consent, the right of liberty and security of person, and the right to liberty of movement and to
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Maja Kirilova Eriksson, Article 16, in The Universal Declaration of Human Rights: A Commentary, (Asborjn
Eide, Gudmundur Alfredsson, Goran Melander, Lars Adam Rehof, & Allan Rosas eds., 1992), 246. [Reproduced in
accompanying Notebook at Tab 32]
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choose his residence.90 In Cambodian forced marriages the government took liberty and security
of person away from individuals because the victims could not refuse marriage. Victims of
Cambodian forced marriages would not be secure in their person because they would have to live
with their new and unknown forced spouse for at least the time it took to reproduce a child.91
Additionally, the victims of forced marriages could not choose their residence because the
Khmer Rouge chose it for them, and the victims did not have liberty of movement to leave their
residence because the Khmer Rouge regime controlled where the victims lived and worked.92
c.

Prohibition of forced marriage under the International
Covenant on Economic, Social and Political Rights.

The International Covenant on Economic, Social and Cultural Rights (ICESC), adopted
in 1966, also prohibits forced marriage. Article 10 of the ICESC declares that “Marriage must be
entered into with the free consent of the intending spouses.”93 Because the ICESC codified
customary international law in existence at the time of adoption, this language supports the idea
that forced marriage was considered a crime before 1966 and, by extension, still was so in
1975.94
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Day, supra note 45, at 33. [Reproduced in accompanying Notebook at Tab 57]

29

d.

Prohibition of forced marriage under the Convention for the
Elimination of all Forms of Discrimination Against Women

The most recent international agreement to prohibit forced marriage, adopted in 1979, is
The Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW).
Article 16 of CEDAW declares that men and women have equal rights to marry and to choose a
spouse, and that all marriages shall be entered into with full and free consent.95 The crime of
forced marriage violates CEDAW because the victims of forced marriage may not choose a
spouse and the marriage is not entered into with full and free consent.96
e.

Prohibition of forced marriage under Geneva Convention IV

Lastly, the Geneva Convention prohibits forced marriage because forced marriage
violates the customs of Cambodian culture, in which family members select potential spouses,
and not the government.97 In addition, the victims of forced marriage endure situations in which
they may be subject to rape. Article 27 of the Geneva Convention IV declares that civilians have
the right of “respect for their persons, their honour, their family rights, their religious convictions
and practices, and their manners and customs.”98 Geneva Convention IV also prohibits “acts or
threats of violence.”99 Additionally, Article 27 of the Geneva Convention IV declares that
95

Convention on the Elimination of all Forms of Discrimination Against Women, art. 16. [Reproduced in
accompanying Notebook at Tab]
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Day, supra note, at 34. [Reproduced in accompanying Notebook at Tab 4]
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[Reproduced in accompanying Notebook at Tab 5]
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Karen Parker, Human Rights of Women During Armed Conflict, Women and International Human Rights Law,
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women shall be protected from “any attack on their honour, in particular against rape, enforced
prostitution, or any form of indecent assault.”100 Acts of rape or indecent assault may be included
in forced marriage if either victim of the forced marriage does not consent to the sexual act.
ii.

Forced marriage is separate from the principle of arranged marriage.

Arranged marriages were prevalent in Cambodia prior to the Khmer Rouge rule. In these
arranged marriages, the potential spouse consented to the marriage, either personally or
indirectly through a family member acting as decision-maker for the potential spouse.101 In preKhmer Rouge Cambodia, the arranged marriages were typically negotiated by the parents of the
prospective spouses, and the spouses’ consent was implied through their families’ part in the
negotiation process.102 Under this system the final decision to enter into an arranged marriage
rested with the potential spouse, who could ultimately decide to marry or not.103 Neha Jain notes
that arranged marriages may include familial pressure to go through with the marriage, but this
pressure typically does not amount to coercion or duress.104
Forced marriages are different from arranged marriages because forced marriages do not
include consent from the victim at all.105 Either one or both parties to the forced marriage do not
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Parker, supra note 99, at 297, [Reproduced in accompanying Notebook at Tab 46] citing Geneva Convention
Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 75 U.N.T.S. 287. [Reproduced in
accompanying Notebook at Tab 6]
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give full and free consent, because of either coercion, threats, force, or governmental pressure. 106
In Cambodia under the Khmer Rouge, forced marriages lacked consent because the government,
through threats of force and coercion, forced the couples to wed.
The crime of forced marriage is a crime against humanity, which requires that
commission of the crime must be part of a widespread and systematic attack on a civilian
population.107 In Cambodia during Khmer Rouge rule, forced marriages were part of a
widespread and systematic attack on a civilian population because the government forced
multitudes of civilians into marriage for the purpose of attacking and forcing the civilian
population into slave-like roles.108
Arranged marriages do not consist of attacks on civilian populations.109 Arranged
marriages in Cambodia were widespread because most if not all Cambodian parents chose the
spouse for their son or daughter and negotiated terms of the marriage.110 But, arranged marriages
were not systematic nor part of an attack on a civilian population. Cambodian families could
choose however they wanted to pick mates and negotiate marriages without adhering to a
“system” of choosing a spouse or negotiating the marriage terms. Additionally, arranged
marriages were not carried out by the Cambodian people in an attempt to attack the civilian
population of Cambodia, but rather were carried out so that parents could have some control over
their children’s marriage.
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Jain, supra note 15, at 1028. [Reproduced in accompanying Notebook at Tab 37]
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iii.

The separate elements of forced marriage were considered crimes
against humanity in 1975.

The five elements of the crime of forced marriage were considered separate crimes before
1975.
a. The first element, imposing the state of marriage upon an individual without consent,
because of threat or coercion, was prohibited by the UDHR, the ICCPR and CEDAW. Article 16
of the UDHR, Article 23 of the ICCPR, and Article 16 of CEDAW require the “free and full
consent” of the prospective parties to a marriage.111 Forced marriage violates these international
agreements because the imposition of marital status on individuals does not respect the
requirement for consent to the marriage.
b. The second element of forced marriage, causing an individual to perform sexual acts
and domestic labor, was unlawful for several reasons. Crimes with sexual elements have been
punishable at least since 1563.112 In 1785, “The Treaty of Amity and Commerce between the
U.S. and Prussia provided: “If war should arise between the two contracting parties... all women
and children... shall not be molested in their persons.”113 Forced prostitution was codified as an
international crime in 1907 under Article 27 of the Geneva Convention IV.114 The act of forcing
111
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sexual acts upon a person constituted unlawful slavery under the 1926 Slavery Convention.115
“Enslaving persons to perform sexual services must also be an international crime...”116 Sexual
violence may satisfy the elements of torture.117 The UDHR and the ICCPR forbid all types of
slavery, torture, and inhuman or degrading treatment.118 Kelly Dawn Askin explains that rape
can be used as a weapon to ruin victims’ lives.119 This argument can be extended to all forced
sexual acts, including forced sexual acts within a forced marriage. This is true because forced
sexual acts and rape impose a stigma on the victim. These international agreements and Askin’s
argument provide that it was a crime when Khmer Rouge forced sexual acts upon victims of
forced marriage. Additionally, the international documents declare that forced labor, as
committed by the Khmer Rouge regime, is a crime because it is a type of slavery.
c. The third element, that the forced marriage is not dissolvable, violates human rights
agreements providing men and women equal rights to enter a marriage and to dissolve the
marriage.120 In addition, article 12 of the UDHR declares that “no one shall be subjected to
arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his
honour and reputation. Everyone has the right to the protection of the law against such
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interference or attacks.”121 This right of privacy includes the right to protection of the “family,
home life, place of residence... and physical and mental integrity.”122 Article 12 protects the right
to leave a marriage because the right of privacy of family, home life, and place of residence
gives individuals the right to choose whom to be in a family with and where to live. This right is
vitiated by a forced marriage. The Khmer Rouge failed to protect the family when it committed
the crime of forced marriage, because the Khmer Rouge created unstable families. The Khmer
Rouge failed to protect home life or the place of residence by forcing individuals to reside with
one another in the state of marriage. Lastly, the Khmer Rouge failed to protect physical and
mental integrity when it committed the crime of forced marriage because the Khmer Rouge
forced sexual acts and pregnancy on the victims of forced marriage, which violates physical
integrity and likely produce significant emotional suffering by the victim.
d. The fourth element, that forced marriage was committed in a widespread, systematic
attack, is an element of crimes against humanity that the crime not be a single or isolated
event.123 The Khmer Rouge regime used forced marriage as a weapo, so that the regime could
control the sexuality and reproduction of its citizens.124 As discussed above note 105 and
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accompanying text, the Khmer Rouge imposed forced marriages as part of its widespread attack
on Cambodian citizens in an attempt to transform modern Cambodian society.125
e. The fifth element, requiring the actor knew that the conduct was part of the
widespread, systematic attack against civilians, is the mens rea requirement for all crimes against
humanity.126 The members of the Khmer Rouge who ordered or executed forced marriages knew
that these crimes were pate of a widespread, systematic attack against civilians because the
actors were also involved in executing civilians, forcing individuals to work, and forcing
individuals to live and eat in designated areas.127

iv.

Forced marriages violate the customary international law
requirement that society and the state protect the family as a unit,
which includes protection of the institution of marriage.

According to the UDHR the family is considered the most “natural and fundamental
group unit of society,” which deserves protection by society and governments.128 Traditionally,
families are formed through marriage, as recognized by both religion and governments alike.129
“The international community, then, has a vested interest in protecting the institution of marriage
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as a means of protecting the family.”130 The ICESC declares that “the widest possible protection
and assistance should be accorded to the family, which is the natural and fundamental group unit
of society, particularly for its establishment...”131 Forced marriages created by the Khmer Rouge
did not allow for protection of the family unit because they were unlawful relationships that
involved “rape, torture, enslavement, sexual slavery, and forced pregnancy,” all of which deny
liberty to the victim of a forced marriage.132 “To force an individual into such state and call it
“marriage” demeans and distorts the social and spiritual institution of marriage itself.”133 When a
marriage suffers it causes problems for the family as a whole, and when families throughout a
state are based on forced marriages, it can only be assumed that society will suffer because many
of these marriages will fail or suffer because of the false relationship.
v.

Forced marriage is a crime under “other inhumane acts” of the
Charter of the International Military Tribunal.

The Charter of the International Military Tribunal declared in 1945 that crimes against
humanity may compromise “other inhumane acts done against any civilian population... when
such acts are done or such persecutions are carried on in execution of or in connexion with any

130

Id.

131

International Covenant on Economic, Social and Cultural Rights, art. 10. [Reproduced in accompanying
Notebook at Tab 7]
132

Mattler, supra note 7, at 12. [Reproduced in accompanying Notebook at Tab 42]

133

Id.

37

crime against peace or any war crime.”134 Kelly Dawn Askin proposes five elements for crimes
against humanity under “other inhumane acts:”
1. Outrages upon personal dignity, in particular humiliating and degrading
treatment;
2. That the accused committed a certain act or omission against a certain named
or described person;
3. That the act or omission was an outrage upon the personal dignity of, or was
particularly humiliating and degrading treatment toward such persons;
4. That the act or omission was unlawful in that it exceeded that allowed by
international law; and
5. That the act or omission was part of a widespread or systematic attack on
national, political, ethnic, racial, religious, or gender grounds.135

The crime of forced marriage, as committed by the by the Khmer Rouge, falls under the
category of “other inhumane acts.” First, the seriousness of the harm associated with forced
marriage is comparable in gravity to enslavement and sexual slavery, which are already
recognized as crimes against humanity.136 Second, forced marriage “meets the requirements of
accessibility and foreseeability that have been developed in the... ECHR to evaluate if criminal
rules are in keeping with the principle of non-retroactivity of the law.”137 Lastly, as discussed
above, notes 4-5 and accompanying text, forced marriage was recognized as a crime against
humanity in other international agreements of this time. These facts confirm that forced marriage
134
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was a crime against humanity in 1975, and require that members of the Khmer Rouge regime
who perpetrated the crime of forced marriage be prosecuted under customary international law.
B.

In Cambodia’s 1956 criminal code, prohibition of forced of forced marriage
is impliedly included in the prohibition of rape.

The 1956 Cambodian criminal code prohibited the crime of rape.138 Since the victim of
forced marriage does not consent to the marriage, it is unlikely that the victim freely consents to
the sexual contact that takes place within the forced marriage. This suggests that the Khmer
Rouge regime knew that committing the crime of forced marriage was unlawful because forced
marriages include sexual elements that may constitute rape. Rape, as defined under the 1956
Cambodian criminal code, requires “the introduction or attempted introduction of the
perpetrator’s sexual organ into another person by force or threats without the other’s consent.”139
When the Khmer Rouge regime perpetrated the crime of forced marriage, it forced the
victims into a situation where it was likely that either partner to the marriage may be raped. The
likelihood that a victim would be raped in Cambodian forced marriages is evident from the fact
that the Khmer rouge regime required consummation.140 The Cambodian criminal code provision
prohibiting rape proves that the Khmer Rouge knew it was wrong to force individuals into
situations where forced sexual contact would occur, because the government promulgated the
criminal code provisions. In conclusion, the Cambodian criminal code provision on rape
establishes that forced marriage itself was a crime under Cambodian law.
138
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C.

Forced marriage was criminalized under many domestic laws prior to 1975.

Domestic laws in covered countries prohibited forced marriage before 1975, which shows
that the prohibition of forced marriage was common in the international community by that time.
The domestic prohibition of forced marriage shows the “widespread practice” of prohibiting
forced marriage, and supports a conclusion that forced marriage was a part of customary
international law in 1975.141 Four jurisdictions which are particularly explicit in this prohibition
are Bulgaria, Cameroon, Ireland, Pakistan and the Catholic canon law that is relevant among
Roman Catholics around the world.
The Bulgarian Criminal Code declares that “a person who abducts a person of the female
gender for the purpose of forcing her to enter into marriage, shall be punished by deprivation of
liberty for up to three years, and if the victim is not of full age, the punishment shall be
deprivation of liberty for up to five years.”142 The Cameroon Criminal Code declares that “any
person who forces another person to marry shall be liable to imprisonment for a term of not less
than five or more than ten years, and to a fine of not less than 25,000 or more than one million
francs.”143 Additionally, the Cameroon Code declares that “... the civil law requires consent of
both parties to a marriage...”144 Under the Irish Married Women’s Status Act forced marriages
would be prohibited because the Act gives men and women equal rights to marry.145 The
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Pakistan constitution, promulgated in 1973, protects “the marriage, the family the mother and the
child.”146 Under Catholic Canon law, marriages require consent, and consent is vitiated when the
party is under serious fear or force.147 The consent is vitiated because “natural law,” which
guides canon law, requires consent to all marriages.148 Consent to marriage is required because
individuals should be protected from coercion or duress and individuals should have the choice
whether or not to accept the responsibilities of marriage.149
D.

Forced marriage is a distinct crime and it is not superfluous to seek charges
of forced marriage against any individual even though related crimes, such
as enslavement and sexual slavery, are already charged.
1.

Forced marriage goes beyond sexual slavery.

Forced marriage has been compared to sexual slavery, because forced marriage many
times has a sexual element as part of the crime. In fact, the United Nations have declared that
forced marriage is a “contemporary form of slavery.”150 But, the fundamental nature of forced
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marriage is neither simply sexual nor simply slavery-like; rather, it is a multilayered crime
consisting of forced sexual acts, forced domestic acts, and forced child rearing acts.151
The Rome statute defines the elements of sexual slavery as follows:
1. The perpetrator exercised any or all of the powers attaching to the right of
ownership over one or more persons, such as by purchasing, selling, lending or
bartering such a person or persons, or by imposing on them a similar deprivation
of liberty;
2. The perpetrator caused such person or persons to engage in one or more acts of
a sexual nature; and
3. The perpetrator committed such conduct intending to engage in the act of
sexual slavery or in the reasonable knowledge that it was likely to occur.152

The elements of forced marriage go substantially beyond those of sexual slavery, because the
victim of sexual slavery is not forced into a marital relationship, as the victim of forced marriage
is. Thus, there is a difference between forced marriage and sexual slavery, because although the
victim of a forced marriage may endure sexual violence or enslavement, in Jain’s analysis she or
he must also endure “mental and moral trauma resulting from the imposition, by threat or force
arising from the perpetrator’s words or other conduct, of a forced conjugal association.”153
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The elements of sexual slavery may overlap some elements of forced marriage, but the
differences between the two require recognizing forced marriage as a separate crime against
humanity.154
a.

Enslavement within marriage is different from enslavement
outside of marriage.

Sexual slavery as a crime focuses on the element of slavery, with the perpetrator having
ownership of the victim.155 The perpetrator of sexual slavery takes away the victim’s liberty,
which is similar to the loss of liberty in a forced marriage, but is different because the loss of
liberty in sexual slavery is based on rights of ownership whereas in forced marriage it is based on
marital duties.156 A victim of sexual slavery is bound by the ownership rights to the perpetrator,
where the victim of forced marriage is bound to the marriage because of societal pressures,
religion, and the government itself.157 Especially in Khmer Rouge ruled Cambodia, where the
government committed the crime of forced marriage, the victims could not leave the marriage
because the government held power over the marriage itself. In addition to the lack of divorce or
dissolution in Cambodia, the victims of forced marriage could not leave the marriage out of fear
of grave harm.
b.

Sexual acts do not fully define forced marriage.

Sexual slavery includes the element of sexual contact between the perpetrator and the
victim. Forced marriages may include sexual contact between the perpetrator and the victim, or
154
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between two victims, which was the case in most Khmer Rouge forced marriages.158 In forced
marriages the victims are forced into unwanted relationships, which may include non-consensual
sexual acts between the spouses.”159 Though forced marriage may involve some of the same
elements as sexual slavery, the crime of forced marriage is sufficiently different from sexual
slavery to justify its own classification as a crime.160 The sexual element of forced marriage may
be important, but it is not what separates forced marriage as its own crime. Rather, forced
marriage is a separate crime because the status of marriage is imposed on a party who does not
consent to the status, which encompasses physical and psychological trauma that is distinct to
being in a marriage that is unwanted.161 Neha Jain asserts that because the nature of forced
marriage is not only sexual, but is a “multi-layered crime including psychological and domestic
elements,” so “it is not appropriate to call forced marriage a purely sexual crime.”162
2.

Khmer Rouge forced marriages differ from those in other conflicts.

In other conflicts, such as the Sierra Leonean conflict where forced marriages took place,
the crimes of forced marriage many times included all the elements of sexual slavery.163 During
Khmer Rouge domination in Cambodia, the forced marriages were different from the forced
marriages in Sierra Leone, and the regime had a different purpose for committing the crime of
forced marriage. Though the perpetrator of forced marriages in Cambodia was not an intending
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spouse, but instead was the government, the acts still constitute a crime against humanity
because no consent was given to the marriage and the trauma suffered by its victims is as serious
as the trauma suffered by victims of forced marriage in other conflicts.
3.

Forced marriage is different from forced labor.

Forced marriage has also been compared to the crime of forced labor.164 Forced
marriages many times include an element of forced labor, but in forced marriages the forced
labor has a close relationship with the marital relationship.165 Within the forced marriage, the
victim is forced to endure domestic responsibilities, child rearing responsibilities, and economic
responsibilities, which are different from the duties performed under forced labor.166 The
responsibilities required under forced marriage differ from those under forced labor because the
status of forced marriage requires its victim to work in an environment typically reserved for
families. In Cambodia these familial duties were completed by victims of forced marriage not
out of love, but because the Khmer Rouge government forced the victims to act. In forced labor
situations, the victim may perform domestic duties, but the victim is not forced to form a family,
as was required in Khmer Rouge forced marriages.
4.

The effect of forced marriage extended beyond Khmer Rouge regime
rule.
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Lastly, forced marriage has a lasting effect on the victims’ lives, so it justifies being held
out as a separate crime against humanity.167 Cambodian society looks down upon divorces or
dissolutions, so those forced into marriage would be unlikely to attempt to separate from their
spouse even after the Khmer Rouge regime lost control. Because of this there was little change
between the amount of divorces before Khmer Rouge takeover and after the Khmer Rouge
fall.168 This data shows that the couples forced into marriage during Khmer Rouge rule felt the
need to remain married, even though they never initially consented to the marriage. The victims
may have felt the need to remain in the marriage for family reasons, to care for their children and
spouse, or for societal reasons - to not make themselves or their families look bad.

F.

Recent Special Court for Sierra Leone decision re-codifies customary
international law prohibition on forced marriage.

In 2008 the Appeals Chamber of the Special Court for Sierra Leone (Appeals Chamber)
issued a decision finding forced marriage to be a crime against humanity under customary
international law.169 The Appeals Chamber held that the practice of forced marriage in Sierra
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Leone was such that it required the crime of forced marriage to be declared a separate crime,
apart from existing sexual-based crimes.170 The Appeals Chamber opined that
... in the context of the Sierra Leone conflict, forced marriage describes a situation in
which the perpetrator through his words or conduct, or those of someone for whose
actions he is responsible, compels a person by force, threat of force, or coercion to serve
as a conjugal partner resulting in severe suffering, or physical, mental or psychological
injury to the victim.171
The elements of forced marriage, as defined by the Appeals Chamber, are similar to the elements
of forced marriage as proposed by Scharf and Mattler. First, both the Appeals Chamber and
Scharf and Mattler recognize the forced marital relationship placed on the victims of forced
marriage.172 This marital relationship is forced on the victims of forced marriage through force,
threat of force, or coercion.173 Both Scharf and Mattler and the Appeals Chamber speak to the
suffering that the victims of forced marriage must endure, though the Appeals Chamber does not
detail the types of acts the victim may have to perform.174 Additionally, the Appeals Chamber
did not include the inability to dissolve the marriage as an element of forced marriage, most
likely because in Sierra Leone the perpetrator, of forced marriages were individuals and not
government actors.175 Lastly, the Appeals Chamber does not directly include the elements
required for crimes against humanity as elements of forced marriage, as Scharf and Mattler do.176
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The Extraordinary Chambers in the Court of Cambodia defense may argue that forced
marriage is a “new” crime as of 2008 because of the recent Appeals Chamber decision, but this
argument is erroneous because forced marriage has been a crime under customary international
law since at least 1948.177 The Sierra Leone Appeals Chamber, within its 2008 decision, only
codified the crime of forced marriage into its laws, based on the underlying elements of forced
marriage that have been part of customary international law for decades. Longstanding
international values authorize the recognition of forced marriage as a separate crime against
humanity.178 Therefore, while the Sierra Leone Appeals Chamber decision may clarify elements
of the crime of forced marriage, this decision should not deter prosecution of the Khmer Rouge
regime for committing the crime of forced marriage.
Another reason to differentiate the Sierra Leone Appeals Chamber decision from forced
marriage committed by the Khmer Rouge, is that the crime of forced marriage as committed in
Sierra Leone and Cambodia is quite different.179 In Sierra Leone forced marriages were
committed by individual men against women. The men controlled the women’s sexuality and the
women were forced to conduct all the duties associated with being a traditional wife.180 No
marriage ceremonies were held for these Sierra Leonean forced marriages, and the marriages
themselves lasted for varying periods of time, but were not often lifelong relationships.181
Contrastingly, in Cambodia the Khmer Rouge committed the crime of forced marriage, usually
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by forcing marriages on two unconsenting individuals and forcing those individuals to perform
the duties traditionally associated with marriage.182 The majority of Cambodian forced marriages
are lifelong relationships.
However, the crimes of forced marriage in Cambodia and Sierra Leone do have
similarities, which embody the most important elements the crime of forced marriage.183 The
most important similarity between the two contexts is that the status of marriage was imposed on
one or both parties to the forced marriage, without the individuals’ consent.184 In addition, in
both countries it was not possible for the victim(s) to dissolve the marriage because the
perpetrator prevented dissolution through threats of force or coercion.185 In both situations, the
perpetrator had control over the victims’ sexuality, but in different ways. In Sierra Leone, the
perpetrator-husband directly controlled the sexuality of the victim-wife because he was in a
position to impose sexual acts on the victim-wife. In Cambodia, the state as the perpetrator
controlled the victims’ sexuality because the regime forced the couple to reside together for a
short amount of time in which the couple was required to consummate the marriage.186 In both
Sierra Leone and Cambodia the victims of forced marriage were forced to perform domestic
duties in the home, including bearing and raising children.187 In Cambodia, the parties to the
forced marriage felt that they could not marry another individual because society saw them as
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married, and divorce was not an accepted practice within Cambodia.188 Similarly in Sierra Leone
the victim-wife likely could not marry after the perpetrator ended the forced marriage because
the victims were considered social outcasts in Sierra Leonean society.189
V.

Conclusion
In 1975, forced marriage was a crime against humanity under customary international

law for many reasons. Not only was forced marriage prohibited by international agreements, but
forced marriage was prohibited by several domestic laws, including Cambodia’s penal code of
1956.
Additionally Forced marriage is not a “new” crime under customary international law.
The 2008 Sierra Leone Appeals Chamber decision merely codified existing customary
international law recognizing forced marriage as a crime against humanity. Forced marriage has
been a crime against humanity under customary international law since at least 1945, with the
promulgation of the UDHR. Because of this, members of the Khmer Rouge regime may be
prosecuted for ordering or committing the crime of forced marriage without violating the
principle of nullum crimen sine lege.
In closing, forced marriage is a crime against humanity under customary international
law because forced marriage violates basic human dignity. One of the reasons to prohibit forced
marriage is the reasoning at the heart of all crimes against humanity: humans need special
protection of our basic needs.190 Without these protections, humans are vulnerable creatures.191
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This vulnerability is evident from the many grave acts committed by the Khmer Rouge regime,
including forced marriage. Recognizing the crime of forced marriage under customary
international law may prevent future forced marriages from being carried out.192
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